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IN THE SUPREME COURT OF THE
STATE OF IDAHO
DUANE R. MUELLER,

)

Docket No. 41452-2013

)

Plaintiff/Respondent,

)

v.

)
)
)

CAROLYN HILL, an unmarried
person; KEVIN M. THOMPSON and
PHILOMENA KEYS, husband and
wife; NORTHWEST SHELTER
SYSTEMS, LLC., a Montana
corporation;

)
)
)
)
)
)

Bonner County
Case No. CV-2010-1837
APPELLANTS' BRIEF

)

Defendants/Appellants.

AND
JEFFREY T. BUCK d/b/a BUCK'S
CONSTRUCTION; BUCK'S
CONSTRUCTION, LLC, an Idaho
limited liability company,
Defendants.

)
)
)
)
)
)

)
)
)
)
)

APPELLANTS' BRIEF
Appeal from the District Court of the First Judicial District of
the State of Idaho, in and for the County of Bonner
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John A. Finney
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Sandpoint, Idaho 83864
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D. Toby McLaughlin
Berg & McLaughlin, Chtd.
414 Church Street, Suite 203
Sandpoint, Idaho 83864
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STATEMENT OF THE CASE
I.

NATURE OF THE CASE
This is a trespass case that involves the location of a

common boundary line with an existing road running along it,
improved in 2008.

For many years, the Plaintiff/Respondent DUANE

R. MUELLER and his former spouse Jessie Mueller owned real
property which had a common boundary with real property owned by
Ray Thompson and Carol Thompson, which was later acquired by two
of their children, Defendants/Appellants CAROLYN HILL, an
unmarried person and KEVIN M. THOMPSON and his spouse PHILOMENA
KEYS, husband and wife.

In 2008, KEVIN THOMPSON began excavation

and blasting work for the purpose of improving the road along the
common boundary to improve the existing access to the higher
elevations of the real property.

II.

COURSE OF THE PROCEEDINGS
On or about September 28, 2010, DUANE R. MUELLER (herein

"MUELLER") commenced this action against CAROLYN HILL (herein
"HILL"), KEVIN M. THOMPSON and PHILOMENA KEYS,

(herein "THOMPSON

and KEYS") and NORTHWEST SHELTER SYSTEMS, LLC, a Montana
corporation (herein "NW SHELTER SYSTEMS").

On or about November

8, 2010, the Defendants/Appellants filed their Answer and
Counterclaim.

On or about December 3, 2010, MUELLER filed his

Plaintiff's Answer to Defendants' Answer, Affirmative Defenses
And Counterclaims.
Following a mediation session, on or about May 19, 2011,
MUELLER filed his Amended Complaint adding the blasting
contractor BUCK.
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MUELLER also, on or about June 8 and 9, 2011

sought a preliminary injunction to prohibit the use of the road
by THOMPSON and KEYS.

The motion for preliminary injunction was

denied by the District Court.
Following motion practice, MUELLER filed his second Amended
Complaint on or about January 31, 2012.

The Defendant BUCK, the

blasting contractor, was dismissed by stipulation upon a
settlement on or about December 31, 2012.
The matter proceeded to Court Trial on March 25, 26, and 27,
2013.

Post trial arguments were submitted.

A view of the

premises was held on April 12, 2013.
On or about June 5, 2013, the District Court entered its
Memorandum Decision.

Following argument on August 2, 2013 on

motions to reconsider, amend findings and conclusions, to clarify
and regarding attorney fees and costs, the District Court entered
its Memorandum Decision

&

Order re: Defendants' Motion To

Reconsider

&

Motion To Disallow Fees And Costs on or about August

14, 2013.

The District Court awarded MUELLER $23,500.00 for net

trespass damages plus attorney fees and costs of $55,164.40 for
the total of $78,664.40 against HILL, THOMPSON and KEYS, and NW
SHELTER SYSTEMS.

On or about September 6, 2013, the Judgment was

entered in the sum of $78,664.40.
HILL, THOMPSON and KEYS, and NW SHELTER SYSTEMS timely filed
a Notice of Appeal on September 26, 2013 and an Amended Notice of
Appeal was filed on October 10, 2013.

This appeal follows.

III. CONCISE STATEMENT OF FACTS
The Appellants HILL, THOMPSON and KEYS, and NW SHELTER
SYSTEMS generally agree with the District Court's Findings of
APPELLANTS' BRIEF - 2

Fact as set forth in the Memorandum Decision (R. Vol. 5, pgs.
923-937) and the Memorandum Decision
Motion To Reconsider

&

&

Order re: Defendants'

Motion To Disallow Fees And Costs (R. Vol.

5, pgs. 1007-1017), with the additional or clarified findings as
requested in the Defendants' Motion To Reconsider, Amend Or Make
Additional Findings Or Conclusions, Amend Judgment, And/Or Alter
Or Amend Judgment And Motion To Clarify And Supporting Brief (R.
Vol. 5, pgs. 955-964).

To aid in the understanding, the

following concise statement of facts is also provided.
1.

The Defendant CAROLYN HILL, an unmarried person, is a

resident of Bonner County, Idaho and owns certain real property
in Section 13, Township 59 North, Range 1 West, Boise Meridian,
Bonner County, Idaho, consisting of approximately 12 acres
identified as Bonner County Tax Parcel No. 3500.

Plaintiff's

Exhibits 5 and 6.
2.

The Defendants KEVIN M. THOMPSON and PHILOMENA KEYS,

husband and wife, are residents of Bonner County, Idaho and own
certain real property vested in the name of PHILOMENA KEYS in
Section 13, Township 59 North, Range 1 West, Boise Meridian,
Bonner County, Idaho, consisting of approximately 20 acres
identified as Bonner County Tax Parcel No. 4651.

Plaintiff's

Exhibits 7 and 8.
3.

The Plaintiff DUANE R. MUELLER owns certain real

property in Section 13, Township 59 North, Range 1 West, Boise
Meridian, Bonner County, Idaho consisting of approximately 20
acres identified as Bonner County Tax Parcel No. 3650.
Plaintiff's Exhibits 5 and 6.
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4.

The three parcels at issue herein are depicted on the

Bonner County Assessor's Tax Parcel Map as attached to
Defendant's Exhibit P being the Transcript of the Deposition of
Duane R. Mueller as Deposition Exhibit 1.

The parcels are also

depicted with topographic lines on Defendants' Exhibit A.
5.

The Plaintiff MUELLER first acquired an interest in the

real property at issue in June 1989 as a tenant in common with
Jessie Sossamon, who later became his spouse, Jessie Mueller.
Plaintiff's Exhibits 1, 2, 3, and 4.
6.

Ray Thompson and Carol Thompson, the parents of the

Defendants HILL and THOMPSON acquired what are now the HILL real
property and the THOMPSON and KEYS real property in the mid1990s.

The Defendant HILL has resided upon the real property

during her parents' ownership and during her ownership.
7.

At the time Ray and Carol Thompson acquired the real

property, a primitive road existed along the common boundary
line, as well as other roads upon what is now know as the HILL
property and the THOMPSON and KEYS property.

Trial T., p. 473-

476; Plaintiff's Exhibits 14D and 75; Trial T., p. 478-480.
8.

HILL has been living on the property continuously and

ridden horses upon the road adjacent to the common boundary line.
HILL also maintained a riding arena near the southwesterly corner
of the HILL property for horse back riding, which was accessed
from the road adjacent to the common boundary line.
9.

Although the common north corner and the common south

corner between what is now the MUELLER real property and the HILL
real property have been continuously marked with survey pins, the
north-south common boundary was not otherwise marked with survey
APPELLANTS' BRIEF - 4

pins or by a surveyed method until after the 2008 road work by
KEVIN THOMPSON.

10.

In the late-1990s, the Thompsons (including the

Defendant HILL) and the Muellers (including the Plaintiff
MUELLER) had installed certain fences on the northerly end of the
real property near the common boundary.

Following a disagreement

as to the location of the fence compared to the boundary line, a
location was agreed upon by Thompsons and the Plaintiff MUELLER
and the fence was moved to the agreed upon common boundary line.
This fence was on the northerly portion of the property running
south on the relatively flat and open portion of the properties.
Southerly thereof, the property gains elevation along the common
boundary line, and gains additional elevation on what is now the
HILL property and the THOMPSON and KEYS property.
11.

Subsequently, MUELLER and Ray Thompson agreed for Ray

Thompson to bulldoze along the common boundary line along the
existing primitive road on the HILL Parcel.
12.

Ray Thompson performed bulldozer work upon the existing

road and later HILL installed an electric type fence along the
road using nail on plastic insulators.
13.

Continuously during their ownership, Ray and Carol

Thompson, and their daughter HILL, used the road adjacent to the
common boundary to access the higher elevation of their property,
and cut firewood, hunt, log the property, and develop at least 3
home sites.
14.

A portion of the road and the adjoining MUELLER

property from 1995 is depicted in the Photo No. 32 contained in
Defendants' Exhibit L.
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15.

The Plaintiff MUELLER and his spouse Jessie Mueller

f.k.a. Jessie Sossamon, were divorced on August 25, 2008 in
Boundary County Case No. CV-2008-0080 and the real property at
issue south of Elmira Road was awarded to Jessie Mueller pursuant
to paragraph 5 of the Judgment And Decree Of Divorce.
Plaintiff's Exhibit 4.
16.

On September 6, 2008, the Plaintiff MUELLER executed a

Quit Claim Deed in favor of Jessie Mueller for the parcel south
of the Elmira Road, which was recorded September 8, 2008 as
Instrument No. 758252 records of Bonner County, Idaho.
Plaintiff's Exhibit 2 in conformity with the decree.
17.

In the fall of 2008, KEVIN THOMPSON hired Woods

Crushing and Hauling, Inc. to perform excavation bulldozer work
and hired Buck to perform blasting work upon the HILL property
for the purpose of improving the existing road by excavating
and/or blasting into the uphill slope adjacent to the road on the
HILL property.
18.

The blasting work on the road performed by BUCK was as

an independent contractor.
19.

The excavation work by Wood's and the blasting work by

Buck on the road performed was after MUELLER was divorced and
while the real property was vested in his former spouse Jessie
Mueller.
20.

The excavation work and the blasting work on the road

caused some amount of dirt, rocks, and debris to become deposited
upon the real property owned by Jessie Mueller and to collide
with trees upon the real property owned by Jessie Mueller,
adjacent to the existing primitive road.
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21.

Whether or not entitled thereto, DUANE MUELLER settled

with the Defendant(s) BUCK for damages caused by the dirt, rocks,
and debris deposited upon the real property owned by Jessie
Mueller and to the trees collided with upon the real property
owned by Jessie Mueller.
22.

The improving of the road caused the grade of the road

to be less steep by adding material upon (on top of) the existing
primitive road and caused the road to be wider by increasing its
width into the slope on the HILL property.
23.

After the blasting and bulldozer work had commenced,

MUELLER (who owned and resided upon the real property upon the
north side of Elmira Road) contacted KEVIN THOMPSON regarding the
road work.
24.

In the fall of 2008, after the blasting and bulldozer

work was completed, KEVIN THOMPSON had survey work performed
confirming that the then travel surface portion of the road was
on the Hill property.

The survey identified that some of the

travel surface portion of the old road and the electric fence
insulators installed were located approximately 1 to 4 feet onto
the MUELLER property, which was at that time vested in Jessie
Mueller.
25.

The 2008 road work is depicted in the photos Nos. 1

through 10 contained in Defendants' Exhibit G.
26.

On July 17, 2009, MUELLER was the grantee of a Warranty

Deed from Jessie Mueller which was recorded July 17, 2009 as
Instrument No. 776193 records of Bonner County, Idaho.
Defendant's Exhibit 3 for the parcel south of Elmira Road.
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27.

After acquiring title, MUELLER in 2009 had survey work

performed and placed temporary posts along the common boundary on
the shoulder of the road.
28.

MUELLER subsequently commenced this action in 2010

asserting trespass and other related claims.
29.

In June and July 2011, MUELLER attempted to obtain a

Preliminary Injunction prohibiting the use of the road upon the
HILL property, which was denied.
30.

In the summer of 2011 while the action was pending and

while MUELLER was seeking an injunction to prohibit use of the
road on the HILL property, KEVIN THOMPSON caused cap rock to be
installed upon the portion of the road located on the HILL
property according to the survey work, adjacent to the common
property boundary and replaced an existing culvert and added a
rock catch basin, both to address claims of runoff onto the
MUELLER property.

All the work was performed on the HILL

property and on the HILL side of the surveyed boundary line.
31.

The summer of 2011 road work and the adjoining MUELLER

property is depicted in the photos Nos. 11 through 18 contained
in Defendants' Exhibit I, photos Nos. 19 through 27 contained in
D.efendants' Exhibit J, and photos Nos. 28 through 31 contained in
Defendants' Exhibit K.
32.

In October 2011, KEVIN THOMPSON caused the material

that had been placed in late 2008 between the later surveyed line
and the old fence line to be excavated up and removed from the
strip of real property between the edge of the old road and the
surveyed line.

KEVIN THOMPSON also caused a silt fence to be

installed with straw filled tubes (called "waddles"), and had the
APPELLANTS' BRIEF - 8

area hydro-seeded.

The result was to return the area between the

old electric fence and the later surveyed line to its pre-2008
condition {being a level flat portion of the old primitive road
travel surface).

The October 2011 work is depicted in the photos

Nos. 100 through 143 contained in Defendants' Exhibit M.
33.

By the time of trial in March, 20132, the road bank was

stable with angular rock and vegetation and the road surface
sloped onto the HILL property, which is depicted in Plaintiff's
Exhibit 74D and Defendants' Exhibit T.
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ISSUES ON APPEAL
The Appellants' HILL, KEYS and THOMPSON, and NW SHELTER
SYSTEMS statement of the issues on appeal is:
1.

Did the District Court err in finding and concluding
that the Plaintiff Mueller had standing to sue for
trespass when the property was owned by his ex-wife?

2.

Did the District Court err in finding and concluding
that a statutory trespass occurred in 2011 pursuant to
Idaho Code§ 6-202?

3.

Did the District Court err in finding that a
"substantial amount" of materials were placed and/or
remained across the surveyed boundary line?

4.

Did the District Court err in finding and concluding
that damages were sufficiently proven by a "guess" by
an excavator?

5.

Did the District Court err in finding and concluding
that the Plaintiff Mueller was the prevailing party
and/or entitled to statutory trespass attorney fees
pursuant to Idaho Code §6-202?

6.

Did the District Court err in awarding damages against
all the Defendants (including the servient estate owner
Carolyn Hill) and not just against Kevin Thompson?
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ATTORNEY FEES ON APPEAL
The Appellants seek an award of attorney fees on appeal
against the Respondent MUELLER pursuant to Idaho Code§§ 12-121,
the Idaho Rules of Civil Procedure, and/or the Idaho Appellate
Rules.

The Appellants are entitled to attorney fees and costs

against the MUELLER as the Court deems appropriate and proper
based upon Idaho Code§ 12-121, I.R.C.P. 54{e} {1}, and I.A.R. 41.

APPELLANTS' BRIEF - 11

ARGUMENT ON APPEAL
I.

STANDARD OF REVIEW
As set forth in Weitz v. Green, 148 Idaho 851, 857, 230 P.3d

743, 749 {2010), the applicable standard of review from the
decision of the District Court in this trespass action is, as
follows:
The standard of review that this court employs when
considering an appeal from a trial court acting as factfinder is stated in Lettunich v. Lettunich:
When we consider an appeal from a district court
sitting as the fact finder, we do so through our abuseof-discretion [lens]; that is, we examine whether the
trial court {1) rightly perceived the issues as ones of
discretion; {2) acted within the outer boundaries of
that discretion and appropriately applied the legal
principles to the facts found; and (3) reached its
decision through an exercise of reason. Sun Valley
Shopping Ctr. v. Idaho Power Co., 119 Idaho 87, 94, 803
P.2d 993, 1000 {1991). In conducting our review, we
liberally construe the district court's findings in
favor of the judgment. Ervin Constr. Co. v. Van Orden,
125 Idaho 695, 699, 874 P.2d 506, 510 {1993). We will
not disturb a district court's findings of fact unless
they are clearly erroneous. A court's findings of fact
are not clearly erroneous if they are supported by
substantial and competent, though conflicting,
evidence. Sun Valley Shamrock Resources, Inc. v.
Travelers Leasing Corp., 118 Idaho 116, 794 P.2d 1389
{1990); Murgoitio v. Murgoitio, 111 Idaho 573, 576, 726
P.2d 685, 688 {1986); I.R.C.P. 52 {a).
141 Idaho 425, 429, 111 P. 3d 110, 114 (2005) . "This Court
will not substitute its view of the facts for that of the
trial court." Justad v. Ward, 147 Idaho 509, 511, 211 P.3d
118, 120 (2009). "Questions of credibility and the weight of
the evidence are matters uniquely within the province of the
trial court." Treasure Valley Plumbing and Heating, Inc. v.
Earth Res. Co., 115 Idaho 373, 376, 766 P.2d 1254, 1257
(Ct .App .1988) . "The findings of the trial court on the
question of damages will not be set aside when based upon
substantial and competent evidence." Akers v. Mortensen, 147
Idaho 39, 43-44, 205 P.3d 1175, 1179-80 (2009).
The standard of review is also described as set forth in
Akers v. Mortensen, 156 Idaho 27, 320 P.3d 418, 423 {2014), reh 1 g
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denied {Mar. 28, 2014) and in Akers v. D.L. White Const., Inc.,
156 Idaho 37, 320 P.3d 428, 434 {2014), reh'g denied {Mar. 28,
2014), as follows:
Review of a trial court's decision is limited to
ascertaining whether the evidence supports the findings
of fact, and whether the findings of fact support the
conclusions of law. Since it is the province of the
trial court to weigh conflicting evidence and testimony
and to judge the credibility of the witnesses, this
Court will liberally construe the trial court's
findings of fact in favor of the judgment entered. A
trial court's findings of fact will not be set aside on
appeal unless the findings are clearly erroneous. If
the findings of fact are based upon substantial
evidence, even if the evidence is conflicting, they
will not be overturned on appeal. This Court will not
substitute its view of the facts for that of the trial
court. The findings of the trial court on the question
of damages will not be set aside when based upon
substantial and competent evidence.
147 Idaho at 43-44, 205 P.3d at 1179-80 {citations
omitted). Additionally, "[t]his Court freely reviews the
interpretation of a statute and its application to the
facts." St. Luke's Reg' 1 Med. Ctr. , Ltd. v. Bd. of Comm' rs
of Ada Cnty., 146 Idaho 753, 755, 203 P.3d 683, 685 {2009).

Akers II,

The reviewing Court defers to District Court's findings of
facts unless clearly erroneous.

The reviewing Court exercise free

review on the application of the law and free review of the
District Court's conclusions of law.

II.

THERE ARE THREE RELEVANT TIME FRAMES INVOLVED IN THIS MATTER
The relevant time frames for this dispute fall into three

distinct periods, which are 1) The Road Pre-2008, 2) The 2008
Roadwork, and 3) The 2011 Roadwork.
The Road Pre-2008:

The District Court failed to make

findings regarding the existing primitive roads prior to the 2008
roadwork.

The District Court failed to find that the primitive
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road or "swath" existed along the common boundary line and failed
to make any findings as to the undisputed use of the road by Ray
and Carol Thompson, CAROLYN HILL, Susan Mench, or THOMPSON and
KEYS.

The evidence establishes a primitive road was located

adjacent to or upon the common boundary when the Thompsons first
purchased the property.

The evidence establishes that the

bulldozer work along the common boundary line by Ray Thompson was
along this primitive road or that at least the Ray Thompson
bulldozer work created a primitive road that was subsequently
used by the Thompsons and HILL and their successors in interest.
The undisputed testimony of George Thompson {no relation),
the employee of Wood's was that prior to any of his excavation
work, a road existed along the common boundary line.

Tr. Pgs.

565-570.
This road was used for riding horses, hauling logs,
gathering and hauling firewood, and accessing the riding arena
HILL built and accessing the higher elevations of the Thompson
property, as well as preparing home sites on the higher
elevations.

Mr. Mueller also testified to walking down this road

during the annual hunting seasons.

Also, after HILL sold the

upper 20 acres, Susan Mench drove on the road adjacent to the
common boundary line and lived for a period of time on the
property.
The 2008 Roadwork:

The evidence shows that THOMPSON and

KEYS acquired the upper 20 acres on July 15, 2008.

DUANE MUELLER

and Jesse Mueller were divorced by decree entered August 25,
2008, which vested the property in Jesse Mueller and a conforming
Quitclaim Deed was recorded September 8, 2008.
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Kevin Thompson

began work to improve the existing road along the common boundary
{as well as work to install a power line and to construct a
residence upon the upper 20 acres) after acquiring the property.
The road improvements commenced with Wood's Crushing and Hauling
dozer work, which had invoices dated September 3, 2008 and
October 15, 2008 {Plaintiff's Exhibits 26A and 26B).

Between

those two periods of work invoiced, the testimony was that Buck's
Construction performed blasting of rock so the roadwork could be
completed.
The evidence supports a finding that during this time period
DUANE MUELLER did not own the property.

It was not until after

the 2008 road work was completed that MUELLER approached Kevin
Thompson regarding the location of the road work.
survey monuments in the location of the road work.

There were no
There were no

indications of a property line other than the electric fence
insulators adjacent to the prior existing travel surface of the
primitive road.

The common boundary line was not marked with any

No Trespassing signs or other indications of the boundary.
KEVIN THOMPSON had a survey performed in the fall of 2008
{Plaintiff's Exhibits 22-A), which identified the common boundary
line as being anywhere from approximately 1 foot to approximately
4 feet east of the electric fence insulators.

MUELLER, after re-

acquiring the property from his ex-wife by Warranty Deed recorded
July 17, 2009, also had survey work performed on the common line
(Plaintiff's Exhibit 23).

This survey work was not performed

until after MUELLER re-acquired the property and over a year
after the 2008 roadwork was completed.
The 2011 Roadwork:
APPELLANTS' BRIEF - 15

The evidence shows that MUELLER had

filed suit to remove what he considered offending material and
had sought a preliminary injunction to prohibit use of the road
on the HILL property by KEYS and THOMPSON.

In the summer of

2011, KEVIN THOMPSON had a culvert replaced and had road cap rock
installed upon the road along the common boundary line, and the
work was all on the HILL property and not at all on the MUELLER
property, as established by the survey work.
Then in early October, 2011, KEVIN THOMPSON had work
performed to pull up the material added in 2008 from between the
later surveyed boundary line and the old insulator fence line, to
return that area of the old road bed as close as possible to its
condition as it existed prior to the 2008 roadwork.

This work

also included installing silt fence, straw waddles, and applying
hydroseeding.

There was no additional material shown to have

been placed across the surveyed line and no additional damage to
the MUELLER property was shown to have occurred from the October
2011 work.

III. MUELLER LACKED STANDING TO SUE FOR TRESPASS WHEN HE WAS NOT
THE OWNER OF THE REAL PROPERTY
The requirement for a party to have standing is described in
Bowles v. Pro Indiviso, Inc., 132 Idaho 371, 375, 973 P.2d 142,
146 {1999), as follows:

"An inherent duty of any court is to inquire into the
underlying interest at stake in a legal proceeding." Miller
v. Martin, 93 Idaho 924, 926, 478 P.2d 874, 876 {1970). In
every lawsuit there must be a justiciable interest
cognizable in the courts as a precondition to any party
maintaining a lawsuit. See id. "Standing is that aspect of
justiciability focusing on the party seeking a forum rather
than on the issues he wants adjudicated." Bentel v. County
of Bannock, 104 Idaho 130, 135, 656 P.2d 1383, 1388 {1983)
{quoting Life of the Land v. Land Use Commission of the
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State of Hawaii, 63 Haw. 166, 623 P.2d 431, 438 (Haw.1981)).
Stated more precisely, "[t]he doctrine of standing focuses
on the party seeking relief and not on the issues the party
wishes to have adjudicated." Miles v. Idaho Power Co., 116
Idaho 635, 641, 778 P.2d 757, 763 (1989).
In order to fulfill the standing requirement, the plaintiff
must" 'allege such a personal stake in the outcome of the
controversy' as to warrant his invocation of the court's
jurisdiction." Bentel, 104 Idaho at 135-36, 656 P.2d at
1388-89 (quoting Life of the Land, 623 P.2d at 438)
(emphasis in original). The party seeking to invoke the
court's jurisdiction must allege such a personal stake in
the outcome of the controversy as to assure the concrete
adversariness which sharpens the presentation upon which the
court so depends. See Miles, 116 Idaho at 641, 778 P.2d at
763 (quoting Duke Power Co. v. Carolina Env. Study Group,
438 U.S. 59, 72, 98 s.ct. 2620, 2630, 57 L.Ed.2d 595
(1978)). This "personal stake" requirement demands that the
plaintiff allege a distinct palpable injury to himself. See
id. The Bowles did not do so; instead, they alleged that
they were "merely interested parties" in the controversy.
As set forth regarding standing in Tungsten Holdings, Inc.
v. Drake, 143 Idaho 69, 71, 137 P.3d 456, 458 (2006), it is
necessary to present a deed showing the property interest in the
real property to seek relief regarding the real property.
Both statutory trespass (Idaho Code§ 6-202) and common law
trespass require that the party seeking to recover for trespass
must be "the owner" of the real property.

The findings of the

District Court and the evidence show that MUELLER was not the
owner of the real property or the timber at the time of the 2008
road work.

Although MUELLER had some purported right to possess

or use the property of his former spouse, there is no written
document to support such a claim nor a written document
evidencing any right to purchase the property in the future, as
required by the statute of frauds.
The statute of frauds, Idaho Code§ 9-505. Certain
agreements to be in writing, provides in relevant part that:
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In the following cases the agreement is invalid, unless the
same or some note or memorandum thereof, be in writing and
subscribed by the party charged, or by his agent. Evidence,
therefore, of the agreement cannot be received without the
writing or secondary evidence of its contents:
1. An agreement that by its terms is not to be performed
within a year from the making thereof.

* * *
4. An agreement for the leasing, for a longer period than
one {1} year, or for the sale, of real property, or of an
interest therein, and such agreement, if made by an agent of
the party sought to be charged, is invalid, unless the
authority of the agent be in writing, subscribed by the party
sought to be charged.
MUELLER failed to establish any actual ownership interest in
the real property at the time of the 2008 roadwork and has no
standing to seek recovery.
The District made the conclusion of law that DUANE MUELLER
had standing to bring the action.

The Court reached this

conclusion without any citation to law, whether statutory or case
decisions.

As set forth below for statutory trespass, the

exclusive right of possession must be wrongfully interfered with.
DUANE MUELLER did not have any exclusive right of possession,
while his ex-wife allowed him time to try to raise enough funds
to purchase the property.
of possession.

Jessie Mueller had the exclusive right

MUELLER lacks standing to sue for alleged

trespass in 2008 to the lands owned by another.

IV.

THE FINDINGS AND EVIDENCE DO NOT SUPPORT A STATUTORY TRESPASS
OCCURRED IN 2011
The District Court found and concluded that the "vast

majority" of the damage occurred by the 2008 roadwork, without any
evidence as to quantity of materials or changes from 2008 to 2011
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other than KEVIN THOMPSON's testimony and photos that showed that
only materials were removed from the MUELLER side of the property
line.
Idaho Code§ 6-202 Actions for trespass, in effect in 2008
through trial, provides in relevant part as follows:
Any person who, without permission of the owner, or the
owner's agent, enters upon the real property of another
person which property is posted with "No Trespassing" signs
or other notices of like meaning, spaced at intervals of not
less than one {1} notice per six hundred sixty (660) feet
along such real property; or who ... girdles, or otherwise
injures any tree or timber on the land of another person,
... , without lawful authority, is liable to the owner of
such land, ... , for treble the amount of damages which may
be assessed therefor or fifty dollars ($50.00), plus a
reasonable attorney's fee which shall be taxed as costs, in
any civil action brought to enforce the terms of this act if
the plaintiff prevails.
The District Court analyzed trespass pursuant to common law
and pursuant to statute only as to the issue of treble damages
and an award of attorney fees.

The Court set forth that

"[T]respass is the 'wrongful interference with the right of
exclusive possession of real property.'" citing Luce v. Marble,
142 Idaho 264, 274 {2005)

(quoting Moon v. N. Idaho Farmers

Ass'n, 140 Idaho 536, 541 (2004) and citing Idaho Code§ 6-202.
The District Court also cited Weitz v. Green, 148 Idaho 851, 863
(2010) and cited Bumgarner v. Bumgarner, 124 Idaho 629, 639 (Ct.
App. 1993) .

The District Court had substantial evidence to rely upon
that in 2008 some amount of fill material was placed across the
later surveyed line and some amount of rock was blasted across
the later surveyed line and that water runoff was increased.
Court found and concluded that in 2008 these "trespasses" were
committed through an innocent mistake as to the boundary.
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The

The District Court found and concluded that additional
trespass occurred in 2011, and found that while the 2011 removal
of materials was willful and intentional that it did in-fact
mitigate 2008 road damage because it was for the purposes of
resolving any water runoff problems and for returning the road to
its pre-2008 condition.

The District Court failed to identify

any specific injury or damage to the property then owned in 2011
by DUANE MUELLER.
As set forth in Weitz v. Green and Bumgarner v. Bumgarner
for the statutory provisions of Idaho Code§ 6-202 to apply {as
to a finding of trespass, an award of damages, and an award of
attorney fees)

the act must be willful and intentional and upon

property which is posted with "No Trespassing" signs.

As to the

2008 conduct there are no such findings and no evidence to
support such findings.

As such, the Court cannot rely upon Idaho

Code§ 6-202 to award damages {or attorney fees}

for trespass.

The Court must rely upon common law for trespass and damages.
For common law trespass, as set forth in Mock v. Potlatch
Corp., 786 F. Supp. 1545, 1548 {1992) the conduct must include an
"interfer[ence] with the right of exclusive possession of the
land."

Here, there was no finding by the Court that there was an

interference with the right of exclusive possession.

This lack

of a finding is supported by the MUELLER not owning the property
and only having some purported right to use it while he was
trying to repurchase it.

In addition, there was no showing that

the undetermined amount of material added to the slope of the
existing driveway interfered in any way with any use of the
property by the property owner {Jessie} or by MUELLER.
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MUELLER

testified that that area of the property was held for timber
production and it would be harvested in the future.

V.

THERE WAS INSUFFICIENT EVIDENCE TO QUANTIFY THE REMAINING
MATERIALS ACROSS THE SURVEY LINE
There is no evidence that the amount of material involved is

"substantial" contrary to the District Court's finding or
conclusion.

The District Court had insufficient evidence to make

such a finding.

The evidence showed that the insulators on the

trees were at the same height as before the 2008 road work.

The

assertions of "substantial" amounts of fill were not supported by
any quantitative measurement or reliable opinion.
Prior to the 2008 roadwork, there was an existing road, and
work had been done by Ray Thompson on that existing road with the
consent of MUELLER.

There was an existing cut slope (above the

traveled surface on the HILL property}, an existing traveled road
surface, and an existing fill slope {below the traveled surface
on the MUELLER property}. This road was used for many years.
In late 2008, the road work was performed on top of the
existing road.

There were no survey monuments in existence along

the common boundary.

There were no indications or other

monuments except for the existing electric fence insulators.

The

insulators had been there for some years and MUELLER had
testified that he had seen their location and had not complained
about the location.
KEVIN THOMPSON had the road work completed to lessen the
grade and to widen the travel surface, by cutting and blasting
into the real property on the HILL parcel and placing the
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material on top of the existing pre-2008 road.

The testimony

supports a finding that there was not a "significant" amount of
fill added to the existing fill slope.

The electric fence

insulators before and after the 2008 road work were in the
approximate same location compared to the fill slope per all the
testimony.
Any fill located upon the old road surface between the
surveyed line and the pre-existing slope (generally where the
fence insulators are located} was removed by KEVIN THOMPSON at
his own expense in 2011.

VI.

THE DAMAGES AWARDED FOR TRESPASS ARE NOT SUPPORTABLE BY A
GUESS BY THE EXCAVATOR
The District Court awarded damages for trespass based upon

the testimony of Hester for removing material from hillside at
$20,000.00, for seeding at $7,500.00, and for tree removal at
$1,000.00 for a gross total of $28,500.00 less the BUCK settlement
of $5,000.00 for a net total of $23,500.00.
The testimony of Hester is set forth in the Trial Transcript
at pages 395-430.

Plaintiff's Exhibit 73 is an Estimate by

Hester, which was admitted only for illustrative purposes.

The

testimony of Hester shows that he did no on-site measuring to
determine any quantities of dirt to be removed (Trial T., pg. 410,
line 24 to pg. 411, line 6) nor for specific seeding area (Trial
T., pg. 407, 1. 15-23) or nor for the actual tree to be removed
(Trial T., pg. 408, 1. 10-17).
The testimony of Hester was admittedly based upon "guessing"
(Trial T. pg. 408 1. 5-9; pg. 412, 1. 13-18).
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The amounts were

also admittedly high numbers and based upon re-contouring the
entire slope rather than just removing any incidental materials
added to the pre-existing fill slope {Trial T., pg. 412, 1. 13 to
pg . 416 , 1. 6} .
As set forth in Sells v. Robinson, 141 Idaho 767, 774, 118
P.3d 99, 106 (2005), "A district court's award of damages will be
upheld on appeal where there is sufficient evidence supporting
the award. See Bumgarner, 124 Idaho at 641, 862 P.2d at 333. The
amount of damages need only be established to a reasonable degree
of certainty. Id. at 640, 862 P.2d at 332. "Reasonable certainty"
does not require mathematical exactitude, but only that the
damages be taken out of the realm of speculation. The mere fact
that it is difficult to arrive at exact amount of damages, where
it is shown that damages resulted, does not mean that damages may
not be awarded; it is for the trier-of-fact to fix the amount. In
fixing that amount, it is for the trier of fact to determine the
credibility of the witnesses, to resolve conflicts in the
evidence, and to draw reasonable inferences therefrom. Id.
(internal citations omitted)."
The damages awarded by the Court are not supported by any
substantial evidence or credible testimony.

The basis for the

award was the testimony of an excavation contractor that could
only offer guesses as to his estimate for various work.

The

contractor did not perform any quantitative analysis of the
amount of materials he would purport to remove or for the area of
seeding.

MUELLER did not have the contractor actually perform

any work to remove any fill in the years since it happened.
Also, there was no explanation for the need or basis to remove
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one tree or the guess of the cost to do so.

The amounts awarded

by the District Court as damages fall wholly within the realm of
speculation.

Speculation cannot be a basis for awarding damages.

VII. MUELLER SHOULD NOT BE DETERMINED TO BE THE PREVAILING PARTY
AND AN AWARD OF ATTORNEY FEES IS NOT APPROPRIATE UNDER COMMON
LAW TRESPASS
MUELLER sought damages in excess of $126,000.00 to move a
road, the majority of which was already on the HILL property
further onto the HILL property.

The District Court only awarded

less than one fifth of the damages sought for trespass.

The

Plaintiff Mueller pursued removing the road from its location
upon the HILL property to a location further upon the HILL
property.

There is no basis in law or fact for such a claim.

He

also sought injunctive relief to prevent any use of the road
located upon the Hill property.

There was no basis in law or

fact for such relief.
MUELLER in his Second Amended Complaint pursued recovery
upon claims of Trespass for a} encroachment by the road onto the
Mueller property, b} damage to trees (timber} from fill material,
c} rocks and debris blasted hitting trees, landing in hay fields,
and later damaging hay equipment, and d} a change in runoff
(and/or erosion}; upon claims of Negligence for causing trespass
as set forth above; upon claims of Ejectment for the road and
materials; and for claims for Punitive Damages for the
restorative road work in October, 2011.

MUELLER did not

significantly prevail in this action and is not the prevailing
party.

Alternatively, any appropriate award of attorney fees
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should be apportioned.

See Akers v. Mortensen, 156 Idaho 27, 320

P.3d 418, 427 (2014), reh'g denied (Mar. 28, 2014).
KEVIN THOMPSON also added cap rock and drainage features to
address the run off concerns.

KEVIN THOMPSON removed the fill

placed between the later survey line and fence line which was the
edge of the old swath line that was used as a driveway.

Any

recovery for any remaining additional "fill" on the pre-existing
fill slope is immaterial, particularly given that the trees have
not died off and the only dead trees could not actually be tied
to the road work (one was dead before the road work and the other
succumbed to a bug infestation with the top blown out by wind).
MUELLER was extremely overreaching in his claims in this action,
which prevented any reasonable settlement and which greatly
inflated the cost and expense of the matter.
Also, the District Court found and concluded that the
trespass that occurred was at common law and not with the
requisite willfulness and intention in the face of the required
no trespassing signs.

Since the 2008 conduct was at most common

law trespass, there is no basis for an award of attorney fees
pursuant to Idaho Code§ 6-202, which is statutory trespass.

The

findings and conclusions were that the trespass was not willful
and intentional.

As such, the Court cannot rely upon Idaho Code

§ 6-202 to award attorney fees as costs pursuant to the statute
and the cases cited above regarding trespass.

VIII.THERE IS NO EVIDENCE OF CONDUCT BY CAROLYN HILL, THE SERVIENT
ESTATE OWNER
The District Court awarded damages based upon the conduct of
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KEVIN THOMPSON.

The evidence does not show any conduct by

CAROLYN HILL or PHILOMENA KEYS regarding the 2008 or 2011
actions.

Trespass is not a vicarious liability to a landowner.

Trespass requires affirmative conduct entering the lands of
another.
CAROLYN HILL merely owns the servient estate upon which the
easement in favor of the dominant estate owned by THOMPSON and
KEYS is located.
whatsoever.

HILL was not involved in any of the road work

Also, there was no evidence of any conduct of

Philomena Keys or the dissolved Montana entity.

If an award is

to be made, it should only be against KEVIN THOMPSON.

IX.

APPELLANTS ARE ENTITLED TO AN AWARD OF ATTORNEY FEES
The Appellants are entitled to attorney fees and costs

against MUELLER as the Court deems appropriate and proper based
upon Idaho Code§ 12-121, I.R.C.P. 54{e} (1), and I.A.R. 41. The
claims of MUELLER were without standing, were over-reaching, and
were not supported by evidence of any damages other than
speculation and guessing.

As the arguments set forth above show,

the case was brought and pursued frivolously, unreasonably, or
without foundation by MUELLER.
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CONCLUSION
The Appellants HILL, THOMPSON and KEYS, and NW SHELTER
SYSTEMS are entitled to relief vacating the Judgment and
dismissing MUELLER's causes of action on the grounds set forth
above.

Alternatively, the award of attorney fees should be

reversed as there is no basis for attorney fees for common law
trespass.

The Appellants are entitled to recover their attorney

fees and costs below and on appeal regarding the issues herein.
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